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were frequently passing, and that he failed to use that intelligence 
which his age, experience, and capacity indicated. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1193- 
1215; Dec. Dig. § 351.* 11 Va.-W. Va. Enc. Dig. 588.] 

4. Railroads (§ 320*) — Operation— Accidents at Crossings — Pre- 
cautions as to Persons Seen at or Near Crossing. — An engineer has 
the right to presume that a pedestrian will stop before reaching the 
track in front of a moving train, where there is nothing in his ap- 
pearance to indicate that he is not conscious of the danger. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1016; Dec. 
Dig. § 320.* 11 Va.-W. Va. Enc. Dig. 580.] 

5. Railroads (§ 348*) — Operation — Accidents at Crossing — Actions 
for Injuries — Evidence. — Evidence that a train was from 50 to 96 feet 
from a crossing when deceased first appeared beyond a tower house 
within 12 feet of the track, approaching it, apparently unconscious 
of his danger, having his attention fixed upon a-freight train passing 
on a further track, and that he was struck and killed on stepping 
upon the first track is insufficient to sustain a finding that the rail- 
road company was guilty of negligence resulting in his death. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1138- 
1150; Dec. Dig. § 348.* 11 Va.-W. Va. Enc. Dig. 597.] 

Error to Circuit Court, Norfolk County. 

Action by the administrator of Leroy Overton, against the Nor- 
folk & Western Railway Company. From a judgment for plain- 
tiffs, defendant brings error. Reversed and remanded for new 
trial. 



COMMONWEALTH v. RICHMOND, F. & P. R. CO. 

Jan. 12, 1911. 

[69 S. E. 1070.] 

1. Taxation (§ 500*)— Relief against Tax— Exemptions— Pleading. 

— On suit by a railroad company for relief against an annual state 
franchise tax imposed under Const. §§ 177, 178 (Code 1904, pp. cclxiv, 
cclxv); Code 1904, pp. 2205-2207, on the ground of exemption under 
its charter, the commonwealth could answer that the exemption 
had been surrendered. 

[Ed. Note.— For other cases, see Taxation, Dec. Dig. § 500.* 13 
Va. W. Va. Enc. Dig. 110.] 

2. Taxation (§ 500*)— Suits for Relief— Pleading.— Strict rules of 
pleading are not applicable to a suit by a railway company for re- 
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lief against an annual state franchise tax under Const. §§ 177, 178 
(Code 1904, pp. cclxiv, cclxv) ; Code 1904, pp. 2205-2207. 

[Ed. Note. — For other cases,, see Taxation, Dec. Dig. § 500.* 7 
Va.-W. Va. Enc. Dig. 572.] 

3. Taxation (§ 210*) — Railroads — Exemptions — Surrender. — Under 
Const. § 158 (Code 1904, p. cclviii), effective July 10, 1902, providing 
that a corporation's acceptance rt an extension of its charter shall 
be deemed to surrender any exemption from taxation not enjoyed by 
other like corpoiations, a railroad company's exemption from taxa- 
tion under Acts 1833-34, c. Ill, § 25, would be surrendered by any 
acceptance, after July 10, 1902, of benefits under Act April 2, 1902 
(Laws 1901-02, c. 667), which permits a change in the location of 
railroads, enlarges the power of eminent domain, etc. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 335; Dec. 
Dig. § 210.* 13 Va.-W. Va. Enc. Dig. 111.] 

4. Taxation (§ 210*) — Railroads — Exemptions — "Acceptance of 
New Power." — Approval at a railroad stockholders' meeting in No- 
vember, 1901, of the directors' report suggesting improvements, the 
passage of a directors' resolution in January, 1902, directing double 
tracking, and similar resolutions in May and June, 1902, that it was 
deemed advisable to make changes in the location of the road, there 
being no showing of abandonment of the old line, cannot be re- 
garded as an acceptance of Act April 2, 1902 (Laws 1901-02, c. 667), 
enlarging railroad corporations' powers, within Const. § 158 (Code 
1904, p. cclviii), effective July 10, 1902, providing that a corporation's 
acceptance of new powers shall be deemed a surrender of exemption 
from taxation not enjoyed by other like corporations. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. § 335; Dec. 
Dig. § 210.* 13 Va.-W. Va. Enc. Dig. 111. 

For other definitions, see Words and Phrases, vol. 1, pp. 53-57.] 

5. Taxation (§ 210*) — Exemptions — Surrender by Railroad — Modi- 
fication of Charter.— Under Acts 1833-34, c. Ill, § 7, prohibiting build- 
ing of new railway lines, longer than two miles, without the stock- 
holders' consent, the directors could not accept the enlarged powers, 
given by Act April 2, 1902 (Laws 1901-02, c. 667), so as to bring the 
road within the operation of Const. § 158 (Code 1904, p. cclviii), 
providing that a corporation's acceptance of new powers shall be 
deemed a surrender of certain exemption from taxation. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 210* 13 
Va.-W. Va. Enc. Dig. 111.] 

6. Corporations (§ 426*)— Directors— Void Action— Ratification.— 

Void action by directors in accepting enlarged charter powers on 
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the part of the corporation cannot be validated by the stockholders' 
subsequent ratification. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 426.* 
3 Va.-W. Va. Enc. Dig. 547, et seq.] 

7. Taxation (§ 210*) — Exemptions — Surrender — Enlarged Powers 
— Acceptance. — Evidence held to show that enlarged powers, under 
Act April 2, 1902 (Laws 1901-02, c. 667) were not accepted by a rail- 
road company until after July 10, 1902, the date of taking effect of 
Const. § 158 (Code 1904, p. cclviii), providing that a corporation's 
acceptance of new powers shall be deemed a surrender of certain 
exemption from taxation. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 335; Dec. 
Dig. § 210.* i:s Va.-W. Va. Enc. Dig. ill.] 

Error to Circuit Court of City of Richmond. 

Suit by the Richmond. Fredericksburg & Potomac Railroad 
Company against the Commonwealth. Judgment for plaintiff, 
and defendant brings error. Reversed. 

The Attorney General and Win. A. Anderson, for the Com- 
monwealth. 

Braxton & Bggleston, for defendant in error. 



STEARNES v. GOAD, Clerk. 
[69 S. E. 1101.] 

Records (§ 5*) — Fees — Recording "Option" Contract. — An option 
being a mere right to purchase, the consideration of the contract is 
the consideration given for the right to purchase, and not the value 
of the subject-matter of the contract; therefore the recording fee 
for recording an option contract to purchase land will under Act 
March 17, 1910 (Acts 1910, c. 315), which giaduates the fees for re- 
cording such contracts according to the consideration, be based upon 
the consideration given for the contract and not upon the land in 
question. 

[Ed. Note. — For other cases, see Records, Cent. Dig. § 18; Dec. 
Dig. § 5.* 2 Va.-W. Va. Enc. Dig. 839. 

For other definitions, see Words and Phrases, vol. 6, pp. 5000- 
5002: vol. 8, p. 7739.] 

Petition by O. L. Stearnes for mandamus against Dexter 
Goad, Clerk of the County of Carroll, to compel the recording 
of certain contracts. Writ issued. 

W. D. Cardivell, for plaintiff. 

The Attorney General, for respondent. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



